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For the Laird of INNES, | 
— Aeanmſt 
The Duke of Gordn. 


"IHE Laird of Ives having Right to a Wodlet granted to his Grand- 
father, by the Marqueſs of Argile, .of the Lands of Enzie, for. the 
Summ of Twenty Thoufand Pound Scors, which Inzes had payed as 
Cautioner for the Marqueſs of Hurlie, purſues the, Tenents of the 
 Wodfet Lands, for Maills and Duries, ,and calis the Duke of Gordon as 
an Intrometrer. This Action being called before the Lord Croſ5rig, Compearance 
is made for the Duke of Gordew. | gk 

Andit was alledged, 1. No Proceſs upon the Contra of Wodlet produced ; 
Becauſe only figned by the Marqueſs of Argile, and not by the Laird of Ines. the 
ether Party. — 

To which it was Anſwered for the Purſuer, 1. That this was altogether jus 
terti;zto the Duke, who produced no Right in bis perſon, and was only called as 
an Intrometrer : So that the Purſuer's bare Seafin was Title enough againſt him, 
nn'efs he ſhould propone upon a better Right. 2. I»zes's part of the Contract is 
fully performed, and the Marqueſs or any reprefenting him, hath nothing to de- 
mand, and the Duke repreſents him not, nor is at all concerned in this Cueſtion; 

2. It was alledged for the Duke of Gerd:n, No Proceſs ; Becauſe the Purſuer's 
Seafin proceeds upon a Retour, - Retouring the Lands to be holden of the Ki::g: 
Whereas by the Wodfet produced, they held of che Marquels. 

To which it was Anſwered, x.: That ſince the Duke produces no Right, nor 
offers to produce any. ; The Seafin and Retour are a ſufficient Title againſt him, 
as againlt all Tenents Intrometters. . 2. The Retour is a ſtanding Retour, and 
c2n neither be obje&ed againſt by the Duke, nor taken away in;this manner. Bur 
3- The Retour is Jt and True, for it bears, That the Lands did bold of che 
King, by Reaſon of the Marqueſs his Forefeiture, and the Purſuer was not hound 
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to know any Donator. ; : Es, 
But as to both the Dilators, they are noways pertinent, to be proponed by the 
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Duke of Gorden, or any other bare Intrometter ; Unleſs the Duke do firſt propne 


Un 2A bercer Right, which the Purſuer is content of, Reſervirg to him to object 


de; And therefore, the TordOrdinary did juſtly repell both the Di- 
» and did only give the Lords anſwer through the importunity of the Duke's 
rocuraturs. And the Lords will no doubt repel them in the ſame manner, uulcſs 
the Duke ficſt propone, and offer to produce a better Right. 

And whereas ' ic was further pretended for the Duke, That i. The Onerons 
Canſe of the Wodſet upon Innes's part, being his Afignation of the Summs therein 
contained, in favours of the Marqueſs ; The Affignation was Null for want.of Jus 
»es his Subſeription. 2. That it is competent to the Duke to obrrude the ſaid Nul- 
licy ; Becauſe he ſtands infeft in the Lands lybelled, though as a fingular Succeſior. 
2. That the Contract of Wodfſet being Null, as ſaid is; The Sealin and all that 
followed thereon, falls in conſequence. 4. That the Retour as bearing the Lar,ds 
reroured holden of the King, by reaſon of Argile's Forefeiture, is intriulicaliy Null, 
without neceflity of intenting Reduction thereof. 5. That Luke Gorden being in- 
tfr inthe Lands lybelled, by finguiar Titles 3s notoriuw: So that he needs not p.0- 
duce his Intereſt, nor take a day for veriiying the ſame. 
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Anſwered, "I hat the Duke's Procurators take the freedom to banter a C:rious 
Matter too much. For r. As itis known to have been the Cuſtoine in C:ifes of 
mutual Obiigements by Contra, That each Partie ſubſcriving, ſacu!ld deliver bis 
Copy {ſo ſub{crived to the other, and thereupon receive the other Parties ſubicriv- 
ed Double; So have Deciſions ſuſtained the Intereſt of the Perſon Uſe-m::!;:r of 
the Contract ſo ſubſcrived by the Adverſe-party, becauſe ſo uſing ic,evid-n.ces tis 


Conſent, and he binds himſelf tro all the Conditions thereof, as efteituilly as if he 


{ubſcrived the ſame. And the Reaſon of all this is, That Uſe- making 1s an 110;n9- 
Jogation, and Homolgations do bind Irreverſibly. Andra e#, and efo, any repre- 
{ſenting the Marqueſs of Argil: ( whoſe Intefeſt alone it is to quarrel the want of 
Ines his Subſctiption.) were impugning the Contra&t upon that head, he would 
certainly be repelled, becauſe he could oblige Innes to fulfil the whole Heads of the 
Contract, ſpecially ſince Innes now makes uſe of it, and he and his Predeceſſors 
ſtand infeft by vertue of the Precept therein contained. Ergo, The Duke's Inſinu- 
ation of the Contracts being null for want of Ines his Subſcription, ought multo ma- 
gis to be repelled, as frivolous. Beſides that, 2. The ObjeRion is altogether ;us 
zertizro the. Duke, and ſo much the more that he alledges upon nothi::z but & fn- 

ular Title to the Lands lybelled; which gives him'no Intereſt to quarrel! the Wod- 

et Right by way of Diſpoſition, clearly conceived in Imes his Favours, by the Con- 
tract under Arpgile's Hand, and Subſcription per expreſſum, And 3. As Argile him- 
ſelf the Subfcriver, were he impugningthe ſaid Wodfer Right ſo ſubſcrived by him, 
on the pretext of Ines his not being bound by the Contrat, would be repelled by 
reaſon of the inevicablie binding Arguments aforeſaid upon 1Iznes, fo as the Contra 
or Wodſet Right could not on ſuch a Pretext be reſiled from by Argile, ſo much leſs 
can the Duke of Gordsn, who is altogether diſ-interefted as ſaid is, be heard to ob- 
trude the want of Iawes his Subſcription, or there-thrangh to alledge the Nullity 
of the .Contra&, with all that followed thereon. 4. It is a miſtake to ſay that the 
retouring of the Lands as holding of the King, throw Argile's Forefeiture, ren- 
ders theRetour intrinſically Null. Intrinſick Nullities of Rights or Infeftments by 
the A& 42. Parl. 6. Q. M. being ſuch as are Nullities of the Law, and by our Pra- 
ice muſt be inſtantly verified. - And ita e#, That the Duke's Procurators, if they 
chink more deliberatly, will not fay that the retouring of Lands to be holden of the 


* King in any Caſe per ſe, renders the Retour ipſo jure Null of the Law, ſpecially 


where there is noother defe& alledged upon, and inſtantly verified. And 5, The 
Duk*s Procurators do but jeaft inalledging upon the Notoriety of the Duke's poſle{- 
ſing by vertue of Titles from che King, or otherways (that will exclude the Purſu- 


| er's Retour and Seafin thereon, by precept out of the King's Chancery) as ſufficient 


to repel thePurſuersProceſs, wirhout neceflity of producing theDuke his ſaidsRights; 
Becauſe, whatever the Duke's Rights may be won covfar, but if they were once pro» 
duced, they may be found ſo defeRive, as not to be ſufficient Titles of Poſſeflton. 
And therefore ic is, that the Notoriety of any Man's Poſleflion by an alledged 
Title, is never ſuſtained, without the Title fo alledged upon be produced, that the 
Adverſe-party may have occaſion to object what he has to fay againſt the ſame. 


In reſpe&# of all which, the Duke's Alledgeances ought to be repelled, and be ſhou® 
be decermd in the Maills and Duties lybelled, unleſs he take a Term to '0- 
duce the alledged preferable Title end Right founded upon by him, as 1 Foo 
inviolable form of procedure, is uſual in all ſuch Caſes, 
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